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February 23, 2006
VIA ELECTRONIC MAIL

Barbara Z. Sweeney

Office of Corporate Secretary
NASD

1735 K Street, NW
Washington, DC 20006-1500

Re: NASD Notice to Members 06-06
IM-3060 Related to Gifts and Business Entertainment

Dear Ms. Sweeny:

Thank you in advance for providing us with an opportunity to comment on the
proposed interpretive materials to NASD Rule 3060 (the “IM™), as described in NASD
Notice to Members 06-06." We applaud the efforts of the NASD in attempting to
eliminate the potential for registered persons of member firms from acting in any manner
other than in the best interests of their clients and by seeking to eliminate potential
conflicts of interest. However, it is our strong belief that any new regulatory
requirement, or amendments to existing requirements, should be reasonably designed to
achieve a clearly articulated purpose and that the proposal not be so broad as to have a
chilling effect on legitimate business activities or innovation. In other words, the benefits
of any regulatory requirement should not be significantly outweighed by the burden it
would impose on the financial services industry. In addition, any rule being considered
for adoption by the NASD must be clear and unambiguous so that member firms and
others in the industry reasonably are able to comply.

L Introduction

As opposed to merely interpreting NASD Rule 3060, the IM substantially amends
current NASD Rule 3060 without the benefit of review and comment by the Securities
and Exchange Commission (the “SEC”). In doing so, the IM would impose significant
new recordkeeping obligations on member firms without any basis to do so within Rule
3060. The impact of the IM would be disproportionately felt by wholesale broker-dealers
and other broker-dealers whose principle business partners are of a corporate or
institutional nature. We also believe that the proposed IM, as described in the Notice,
creates a high degree of ambiguity and uncertainty as to the application of NASD Rule
3060 which creates the potential of an “uneven playing field” within the securities
industry.

! NASD Notice to Members 06-06 (Jan. 2006) (the “Notice™).
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118 The Proposed IM Inappropriately Imposes Significant New Obligations on
NASD Member Firms
A. The Proposed IM Inappropriately Circumvents the Standard Rule-Making
Process

The proposed IM serves as a fundamental re-interpretation of current
NASD Rule 3060 that significantly alters the import and effect of the current rule without
any explanation of how the proposed changes reasonably and fairly can be implied under
the rule. Rule 3060 currently prohibits gifts and gratuities where such payment is “in
relation to the business of the recipient’s employer.” Under Rule 3060, the NASD has
the burden of showing that where a gift is made to a person who also is an employee of
an entity, the gift is directly related to the business of the recipient’s employer in order to
establish a violation of Rule 3060.> Under the proposed IM, the NASD shifts the burden
of proof to member firms by imposing a standard that a gift would violate Rule 2110 if it
could be “reasonably judged to have the like effect of causing, such employee to actin a
manner that is inconsistent with the best interests of the customer.”™® This shift in the
burden of proof is particularly disturbing when done through an IM interpreting Rule
2110 rather than a rule proposal to amend Rule 3060 which would be subject to review
by the SEC, including an analysis as to whether the proposed rule would present an unfair
burden on competition.

Further, under the proposed IM, anything of value to any “employee”
would be prohibited if it would “likely” have the effect of causing the employee to act
against the best interests of the employer.* The proposed IM apparently would include in
the definition of “customer” virtually any kind of entity that currently has, or might in the
future have, an account with the member and an “employee” as any person who has any
relationship with the “customer.” The proposed IM, as currently drafted, does not limit
the definition of “employee” to only those persons: who have control over the account of
the customer; ot have the ability to influence the selection of a broker-dealer by their
employer.® Thus, any person who, regardless of their role or position with their
employer, is employed by any entity that now has, or in the future may have, an account
with a broker-dealer or “is otherwise a customer of the member [firm] for the purposes of
investment banking or securities business”” would be considered an “employee” under
the interpretation. Conceivably, even a relatively low-level, clerical employee of a
business partner of a member firm could fall within the framework of the proposed IM.

It is hard to envision what public interest is served by such an overly broad definition.

It is worth noting that, as written, Rule 3060 prohibits gifts and gratuities
in excess of $100 given “in relation to the business of the employer.” The qualifying

2 See, e. g, In the Matter of Albert F osha, SEC Release No, 34-22815 (January 21, 1986).
¥ Notice at 3.

*1d.

*Id at 6.
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language in Rule 3060 should be retained as it provides meaningful guidance and lends a
degree of reasonableness to the Rule that would be lost under the proposed IM. By
omitting this qualifying language, the proposed IM inappropriately and significantly
expands the reach of Rule 3060 through an interpretation of Rule 2110 without any
apparent basis upon which to do so under Rule 3060.°

As described below, the standards for determining the propriety of
business entertainment under the IM are, to say the least, ambiguous and vague.

. From the IM, it is not clear whose “judgment” is to be used in determining
whether or not a gift or entertainment is inappropriate. There is no
“reasonable person” standard in the proposal and it is not clear whether it
is the judgment of the “trier of fact” or that of a reasonable person in the
securities industry or even that of someone in the same position as the
employer.

o There is no standard in the Notice for determining whether the resultant
conduct by the employee receiving the gift or entertainment would be
“Inconsistent with the best interests of the customer.” If the resultant
conduct constitutes a securities transaction that is not suitable for a retail
customer, the NASD already has a suitability rule to govern the situation.
On the other hand, if the resultant conduct is that the employer opens an
account with a particular broker-dealer, the proposed IM is overreaching
by substituting the judgment of the regulator for that of the employer and
its personnel in determining where a brokerage account should be opened
by the employer.”

. The application of the interpretation of “business entertainment” is
somewhat ambiguous. In the Notice, the NASD states that business
entertainment provided to “employees, agents or representatives” of a
customer are covered by Rule 3060. Presumably, although contrary to
advice previously given by NASD staff, this would mean that the $100
limitation of Rule 3060 would apply to such entertainment. Nevertheless,
the Notice and proposed IM do not require that the $100 standard be
applied to such entertainment. Either business entertainment is covered by
Rule 3060 or it is not.

¥ In this regard, the proposed IM would appear to be in conflict with Rule 3060 which is not being
amended.

® The TM initially states that a member should not “act in a manner contrary to the best interests of a
customer in the conduct of business with or for such customer” This would appear to suggest that the IM
deals with conduct relating to the securities business. The Notice, supra n. 1 at 3. The IM goes on to state,
however, that a broker-dealer could violate 2110 if it provided entertainment that would be illegal for the
customer under virtually any rule of any governmental authority. /d at 4. This is overreaching in that a
broker-dealer cannot reasonably be held to know all rules applicable to all businesses outside of the
securities industry.

hoo3
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Finally, with respect to both gifts and business entertainment, we are
deeply troubled by footnote 5 of the Notice. In that footnote, the NASD staff essentially
states that any gift or entertainment provided to a natural person who also happens to be
an employee, agent or representative of a “customer” would be covered by the
prohibitions of Rule 3060 and the proposed IM. As previously stated, Rule 3060 requires
that the provision of a gift be “in relation to the business of the employer” before it
becomes subject to the rule. Footnote 5, by its language, substantially expands the
prohibitions of the Rule to any situation in which a person has any relationship to an
entity that is a “customer” whether or not there exists a separate personal relationship by
that person with the representative or whether the representative even knows of the
existence of a separate customer account. Taken to its extreme, the footnote would
prohibit personal gifts for a wedding or other personal events and could even apply to
gifts to family members who happen to be employees of “customers.” It is highly
questionable as to how such prohibitions could be fairly said to be in the public interest
and constitute appropriate rulemaking.

B. The Proposed Policies and Procedures Requirements Are Unworkable and
Inappropriate

The IM would impose significant new recordkeeping obligations on
NASD member firms that appear impracticable and inappropriate. As described in the
Notice, each member firm would be required to maintain detailed records relating to
business entertainment and also would be required to make such records available to
customers.'® As currently written, Rule 3060 imposes no such recordkeeping
requirement and there is no basis within Rule 3060 from which this requirement can be
derived. As described more fully below, the proposed recordkeeping requirement seems
impracticable and inappropriate.

. Because the terms “business entertainment” and “employee™ are defined
so broadly in the IM, it virtually would be impossible for a member firm
to determine which individual client might fall within the provisions of
Rule 3060 as the individual client accepting the entertainment, may not
know that the client’s employer maintains an account with the broker-
dealer. As a result, the member firm and its registered representatives
conceivably would be required to maintain records of business
entertainment given to every individual employee for fear that they might
inadvertently provide entertainment to an individual client whose
employer (or an affiliate of such employer) is a client of the member firm.
Thus, it would seem appropriate to more narrowly tailor the definition of
an employee under the TM.

. There apparently is no limitation on the value of the “business
entertainment” that would require recordkeeping. Indeed, the IM seems to

IOId
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apply to “anything of value”.'! Thus, buying an individual breakfast at a

business conference that both the recipient and the registered
representative happen to be attending would seem to fall within the IM
regardless of whether the event is sponsored by the broker-dealer if the
recipient happens to be an employee of a “customer.” No one could
reasonably construe such activity as being of interest to most employers.
For those employers where such conduct may be an issue, such as unions
or pension plans, there are separate regulatory and statutory requirements
that would govern the conduct of the subject employee. It is unclear what
additional public benefit would be provided under this scenario.

In addition to the foregoing, the recordkeeping requirement described in
the Notice seemingly is in conflict with the cash and non-cash provisions of NASD Rules
2820 and 2830 which do not require recordkeeping for permissible business
entertainment. Thus, it would seem more appropriate, as described above, to amend Rule
3060, if that is indeed the aim of the NASD, through the standard rulemaking process.

III. Impact on Registered Representatives of Wholesale Broker-Dealers

A. Disproportionate Impact on Legitimate Business Activities of Wholesale
Broker-Dealers

While the TM has the potential to significantly alter the import and
interpretation of NASD Rule 3060 as a general matter, the impact of the proposed re-
interpretation would have a disproportionate impact on the legitimate business activities
of wholesale broker-dealers and other member firms doing business largely with
institutional and other business partners as opposed to individual customers and
contradicts existing NASD Rules. As noted by the NASD, the “overriding principle of
the proposed IM is that a member [firm] or its associated persons should not do or give
anything of value to an employee of a customer that is intended to . . . have the likely
effect of causing such employee to act in a manner that is inconsistent with the best
interests of the customer.”'? As the NASD also noted in the Notice, the current standard
for determining whether business entertainment is inappropriate is whether or not such
entertainment is either “so frequent . . . [or] so excessive as to raise any question of
propriety.”* Although the Notice would do away with this standard in connection with
business entertainment, NASD Rule 2820(g)(4)(b) explicitly retains this standard for
purposes of non-cash compensation given to registered persons in connection with the
distribution of securities products.

At best, it would seem inconsistent for non-registered employees of the
business partners of wholesale broker-dealers to be subject to a more restrictive standard
than registered persons of member firms who directly interact with retail customers.

"1d até.

2 1d at 3.

" Id. at 2. The Notice correctly points out that the previous standard was derived from the non-cash
compensations rules applicable to variable insurance and mutual fund products.
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Often times, representatives of wholesale broker-dealers interact exclusively with senior
level employees. In such a highly competitive and closely scrutinized environment, it
would seem beyond reason that such senior employees would jeopardize the competitive
position of their broker-dealer based upon an occasional dinner with an offeror. At the
end of the day, each broker-dealer is seeking to offer a competitive range of products to
meet the needs of its clients.

As proposed, the IM likely will have a chilling impact on the degree to
which wholesale broker-dealers are able to service their institutional corporate clients.
For instance, as part of the corporate market for 401(k) plans, administrators of such
plans often are encouraged to participate in meetings with the investment committee and
other internal employees who are responsible for the oversight of such plans. Under the
IM, regardless of whether these persons are registered with the NASD, the registered
representative seemingly would be severely limited in his or her ability to provide even
so much as light breakfast fare at such meetings. Furthermore, it is worth noting that
members of an investment committee and others associated with a 401(k) plan likely
would be deemed “fiduciaries™ within the meaning of such term under the provisions of
the Employee Retirement Income Security Act of 1974, as amended, (“ERISA”) and
would be subject to the strict penalties and requirements applicable to fiduciaries under
ERISA. Rather than imposing arbitrary restrictions on the conduct of registered
representatives in such a context, it would seem that the interests of the NASD, the
financial services industry and the investing public are best served by promoting close
working relationships between member firms and all of their clients, including
institutional and corporate clients,

B. Access to Training and Other Educational Opportunities

It is unclear whether or not the re-interpretation of NASD Rule 3060 is
intended to further prohibit offerors from providing training materials, among other
things, to employees of their business partners and others. As noted in the IM, the term
“business entertainment” would include “business entertainment offered in connection
with an educational event or business conference . . . .”'* It is our fervent belief that
employees of business partners and other customers should be afforded access to as many
educational and training opportunities as is reasonably possible. In our opinion, it is
critical that, in the best interests of consumers, wholesale broker-dealers and offerors
have the flexibility to continue to support bona fide training and educational initiatives.
Accordingly, we urge the NASD not to impose any additional limitations on access to
such training and educational opportunities by registered or non-registered persons
whether provided by offerors or otherwise.

¥ 1d até6.
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C. Access to Business Entertaimment Records

In the case of wholesale broker-dealers, it is difficult to see what purpose
would be served in providing access to the customers of such broker-dealers to the
business entertainment records that are required under the proposed IM. As noted above,
the IM requires member firms to maintain detailed records of business entertamment
expenses and to make such information available to customers upon request.’* The stated
intent of the NASD in providing customer access to the records of member firms is to
“allow the customer to verify and review the types of business entertainment received by
employees . . . as additional protection against awarding business entertainment that
causes . . . the recipient . . . to act in a manner that is inconsistent with the best interests of
the customer.”'®

In the case of wholesale broker-dealers, we believe that the rationale
behind providing access to broker-dealer records is somewhat misguided. Since
wholesale broker-dealers generally have no contact with public customers, the
“customer” in the case of a wholesale broker-dealer that would have access to the
information required under the IM would be the retail broker-dealer who is the business
partner of the wholesale firm, as opposed to the actual investor client of the retail firm.
The information provided by the wholesale broker-dealer to the retail broker-dealer
would not provide any additional information to public customers that would allow the
customer to determine whether or not a member firm was acting in the best interests of
the customer.

We also would observe that the retail business partners of wholesale
broker-dealers are themselves NASD member firms. As such, each retail broker-dealer
has its own recordkeeping obligations under the rules of the NASD and SEC. An
argument can be made that allowing the retail broker-dealer to have access to the
business records of the wholesale firm would provide the retail broker-dealer with an
opportunity to avoid, at least in part, certain of its own recordkeeping obligations by
relying on the records maintained by the wholesale firm.,

D. Impact of Inconsistent Standard

By failing to establish specific criteria for the policies and procedures,
wholesale broker-dealers will be subject to varying interpretations by their corporate and
institutional business partners that also are NASD member firms. The IM provides
member firms with a great degree of latitude with regard to establishing policies and
procedures relative to business entertainment. 17 Indeed, the IM even would permit a
member firm to vary its policies and procedures with respect to business entertamment
with respect to different types of events and even from recipient to re01plent

% 1d at4
16 7d at 8.
7 14 at 3.
Bra
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As is the case with the compensation rules set forth in NASD Rules 2820
and 2830, wholesale broker-dealers will find themselves forced to comply with policies
and procedures of their business partners governing receipt of business entertainment that
vary widely from firm to firm. As a consequence, the wholesale broker-dealer may be
forced to adopt an overly restrictive policy with regard to business entertainment that
could place the firm at a competitive disadvantage relative to other member firms with
less restrictive policies and procedures or who do business with firms with less restrictive
policies. Although the intent of the flexibility may have been to allow member firms to
tailor the policies and procedures required under the IM to fit their individual needs and
circumstances, the resulting ambiguity has the potential of creating a less than even
playing field within the industry.

For the reasons set forth above, we respectfully request that the NASD reconsider
the issuance of the proposed IM. Specifically, we suggest that is more appropriate to
amend Rule 3060 through the formal rulemaking process as opposed by means of issuing
the proposed IM. As presented, the proposed IM imposes significant recordkeeping and
other burdens on member firms due to its lack of specificity and overly broad nature. In
addition, the proposed IM likely would have a chilling impact on the legitimate business
activities of wholesale broker dealers in relation to their corporate and institutional
business partners. Therefore, we would encourage the NASD to articulate more objective
and less ambiguous standards in connection with any proposed amendment of Rule 3060
that are more closely tied to legitimate purposes than those set forth in the proposed IM.

Respectfully submitted%
Kimberly J. Sthith & 7&

Deputy General Counsel
ING US Financial Services

Submitted on behalf of:

Directed Services, Inc.

ING Americas Equities, Inc.

ING Financial Advisors

ING Funds Distributors, Inc.

ING Life Insurance and Annuity Company

ING USA Annuity and Life Insurance Company
Reliastar Life Insurance Company

Reliastar Life Insurance Company of New York
Security Life of Denver Insurance Company




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


